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RAKESH MOHAN PANDEY, J.:— The petitioner has challenged the
order dated 13.06.2023 passed by the learned Special Judge (NDPS
Act), Raipur in Special Case No. 87/2020 whereby an application
moved by the petitioner under Section 311 of Cr. P.C. has been
rejected.

2. The facts of the present case are that the petitioner is an accused
in a case, which is being tried by the Special Court (NDPS Act), Raipur
for the commission of offences punishable under Sections 22(b), 29 &
27 of Narcotics Drugs and Psychotropic Substances, Act, 1985 (for
short ‘the NDPS Act’). The petitioner is a businessman carrying on the
business of Logistics, Transportation, and Renting out Vehicles etc. for
the last 35 years. The petitioner was running his business in the State
of Odisha as well as in the State of Chhattisgarh and there are contracts
dated 22.09.2018, 30.10.2019 and 05.10.2020 entered between M/s
Jai Ambe Roadlines Raipur, Chhattisgarh; M/s Daylight Mining,
Construction Pvt. Ltd. Pradhanpada, Odisha and Sohel Roadways,
Angul, Odisha. On account of the nature of business, the petitioner was
required to travel frequently from Raigarh to Talcher, Odisha. In
September 2020; he shifted to Talcher, District Angul. On 20.10.2020
at about 01 : 00 pm, five police officials from Raipur, C.G. visited Hotel
Green Park, where the petitioner was staying and he was accompanied
along with those police officials to Raipur. On 21.10.2020 the petitioner
was brought to Kotwali Police Station, Raipur, thereafter he was taken
to Mahaudapara Police Station and his belongings were taken and he
was put in the lockup. He was interrogated by the police officials. On
the same dav at about 03 : 00 bpm. he was dropped back at Kotwali



Police Station and was interrogated by the IPS Officer Smt. Ankita
Sharma, the then CSP of Police Station Azad Chowk, Raipur and Police
Inspector Ramakant Sahu. On 22.10.2020 it was informed that the
petitioner was found in possession of 40 grams of brown-sugar and
consequently, F.I.R. was registered against him.

3. The police after investigation filed the charge sheet against the
petitioner. All prosecution witnesses have been examined and the
statement of the petitioner under Section 313 of Cr. P.C. has also been
recorded.

4. The petitioner moved an application under Section 311 of Cr. P.C.
for summoning and examining Smt. Ankita Sharma, the then CSP of
Azad Chowk Police Station as a court witness on the ground that the
petitioner was interrogated by CSP Smt. Ankita Sharma and the
interview were also given to the news reporters of IBC 24 News
Channel. This fact has been confirmed by PW-13 Priyesh John, Sub-
Inspector and it is further stated that CSP Smt. Ankita Sharma has
played an active role in the investigation of F.I.R. No. 232/2020 and
the prosecution deliberately and willfully avoided mentioning her name
as one of the prosecution witnesses. It is further stated that the
Investigating Officer PW-13 Priyesh John in his evidence in paras -102,
103, 161, 181, 182, 183, 184, 217, 219 and 272 has categorically
admitted the fact that the CSP Smt. Ankita Sharma was involved in the
investigation of the case. It is further stated that, likewise, court
witness-2 Inspector, Ashwini Rathod in paras- 28, 29, 30, 38, 49, 58,
61, 63, 64 and 67 has described the active role played by CSP Smt.
Ankita Sharma. It is also stated that the examination of the proposed
witness would bring the truth and it would be just and necessary for a
fair trial as well as for the just decision of the case.

5. The learned trial Court after dealing with the entire facts stated in
the application and further taking into consideration the provisions of
Section 311 of Cr. P.C. held that the proposed witness namely CSP
Smt. Ankita Sharma has not played any role in the investigation of the
crime and no single document is annexed in the entire charge sheet to
establish her involvement in the investigation and thus rejected the
application.

6. Learned counsel for the petitioner would submit that the
petitioner has falsely been implicated in the case, even though he was
not present in the territory of the State of Chhattisgarh and on
20.10.2020, he was brought from Talcher, District Angul, Odisha to
Raipur and on 22.10.2020 F.I.R. was registered. He would submit that
earlier WPCR No. 686/2020 was filed under Article 226 of the
Constitution of India for CBI inquiry and that case was dismissed vide
order dated 10.01.2022., against which a Criminal Appeal No.
634/2023 was preferred before the Hon'ble Supreme Court and same



was also dismissed vide order dated 28.02.2023 which is reported in
2023 SCC OnLine SC 204. He would invite the attention of this Court to
para-22 of the judgment passed by the Hon'ble Supreme Court and
would submit that while dismissing the petition preferred by the
petitioner, the Hon'ble Supreme Court observed that "On the other
aspect also since the trial is under progress, appellant No. 1 would be
entitled to put forth his case when the statement under Section 313 of
Cr. P.C. is recorded and also he would be entitled to tender evidence if
necessary”. It is also observed that "the appellants in any event would
have the further remedy of the legal course which is available to thern
if they are dissatisfied.” He would argue that liberty has been granted
by the Hon'ble Supreme Court to take the legal course after the
recording of the statement under Section 313 of Cr. P.C. and liberty
was also granted to tender evidence if necessary. He would submit that
earlier also an application was moved under Section 311 of Cr. P.C. to
examine those five police officials who brought the petitioner from
Talcher, Odisha to Raipur and that application was dismissed by the
trial Court vide order dated 07.03.2022. He would submit that Cr.M.P.
No. 443/2022 was preferred and the same was allowed by this Court
vide order dated 17.03.2022. He would next contend that in the written
statement submitted before the trial Court, the petitioner has
specifically pleaded that he was dropped at Kotwali Police Station and
was interrogated by IPS Smt. Ankita Sharma and Police Inspector
Ramakant Sahu and he was informed by IPS Smt. Ankita Sharma that
some media persons have learnt about his arrest therefore, he had
been shifted to Azad Chowk Police Station. He would further contend
that court witness-2 Ashwini Rathod, Inspector, has admitted the fact
that they were investigating the case in pursuance of oral instruction
received from CSP Smt. Ankita Sharma. He has placed reliance upon
the judgments passed by the Hon'ble Supreme in the matter of State v.
N. Seenivasagan, (2021) 14 SCC 1; Sarju Alias Ramu v. State of Uttar
Pradesh, (2009) 13 SCC 698 and Godrej Pacific Tech. Limited v.
Computer Joint India Limited, (2008) 11 SCC 108.

7. On the other hand, learned State counsel would oppose and
submit that the learned trial Court has rightly rejected the application
moved by the petitioner under Section 311 of Cr. P.C. as the proposed
witness is not a cited prosecution witness. He would further submit that
there is no document submitted that the said proposed witnhess in any
manner participated in the investigation. His next contention is that
only on the basis of evidence of some of the police officials, a withess
cannot be summoned. He would also argue that the application has
been moved at the belated stage at the fag end of the trial; therefore,
the petition filed by the petitioner deserves to be dismissed.

8. I have heard learned counsel of the parties and perused the



documents annexed with the instant petition.

9. It is not in dispute that the petitioner is facing trial for the
commission of an offence punishable under Sections 22 (b), 29 and 27
of the NDPS Act. The prosecution witnesses have already been
examined. The statement of the petitioner under Section 313 of Cr. P.C.
has also been recorded. Earlier an application under Section 311 of Cr.
P.C. was moved for summoning five police officials who brought the
petitioner from Talcher, District Odisha to Raipur as they were not cited
as prosecution witnesses, the application was rejected and thereafter
Cr.M.P. No. 443/2022 was preferred and the coordinate bench of this
Court vide order dated 17.03.2022 allowed the same. Two of the police
officials, one PW-13 Sub-Inspector Priyesh John disclosed the role and
part played by Smt. Ankita Sharma, the then CSP of Azad Chowk Police
Station, Raipur. The relevant paragraphs i.e. paragraph no. 102, 103,
161, 181, 182, 183, 184, 217, 219 and 272 are quoted herein below:—

“102. Uds he-dl Hel v b 3§ UsN &1 AoEmEl
el ¥ Sl @9 @ 99 41 T 5N U492 H 39 yaN
@ I AT UREY &1 Sooid 81 fhar 71 8 | 98 &e0
el & fb fasie 21.102020 &7 1515 9o &1 g3 @A &
arar o1 b dreedt wTse @1 9w 981 81 T Y8l &, @
ol fb BIF I gEiey =1 e @ 9= dHieadl e
@l o HEEd WA 9 Wue & bl garg fear
fibe ¥ Hus wET AT AT | A {Y oA A8 b b
WigHdl HEd & I 9 dAhisa A9¢ U faqie 21.10.2020
BT 1515 d9l A HUDH B B 9 foar ar |

103. org wag J9 udl — 55 fedwae wig & faar
ofr, O gHd #9 I8 AT S180 garn o1 & dieadr aed
&1 gXHTY § Hud 18] &1 uT 9§l & | 9% del 9hl @ &
fadid 21.10.2020 &1 1550 Il Tb Y v 4 e oAl
f& doadl giEd &1 gEEY § GUd Asl 8 9T T B
| A% $He-l "ol © b areng die a4 A 4dl9 &1 fics
B oiee # f39ie 21102020 &1 s fOIsT @ gan
A1 | d% el 9ol & & udlo & 9l sama 39
geafarfn # fordt TR § |



161. g8 ®edl 9ol © & "d—59 IR B P
T ud TN gy Eligs aneile did NIy O Dy
qIadra Aar ga1 off | U8 el 98l © fb udi-59 & 9
d ¥ M7 R Sooilagad FASUgarR @&l 981 8, Wd: dal
f udr—s9 fiics dwmEf § 8 |

181. g Hear g8l & b feai® 21./10,/2020 &
[T 2TSIE did ® A4l 2dfdear oAl ff | 2 7 981
g1 odr fo s 21,/10 /2020 @ fhad 9o digad)
aifhar Tl amaTe i 9T 2IRT o | I8 e o o
far 9 dioadt el 9l ®F Wd ST §H SIS RI o
off, Wa ®g & a=r vl @ argn 9 oadt areg
die HI -GN gdl s8Rl |

182. Ug dodl Wl © [d a@cay 2020 H digwdl
DA Ud oIl fella i U o gREw #H o | 98
HeAl Gl o & fRAi® 21,/10,/2020 &1 99 19:00 991
% 59 U H 89 S [ddaar &1 o, S9al aFeR]
argg=iT Yo 8ee &1 < o | e H3l g1 A8l © @
ﬁ?rias21/m/20maﬂ3ﬂs’i’mﬂ24ﬂﬂaa‘iﬁ1§fﬁq‘l€?
foas 991 9T 2o 9 A O 8 WHeRT 8 & &
fora g dgadr aifdar |l 91 g4 24 A9 DI
Rurdz fear o, S0 9wg # g8 or a1 =3y lﬂs‘{wmﬁ
B PN T8 5 6 et A9w d fowm @ fow
Afgad Agsd dI AT 2AGe dld & AlH3g
forehTetT =T o1 Ar w8 |

X 98y

183. gs1 gfe doadr sifear oHl &1 Saa difsdl
Tl faamar i dr 7 diggdr 2ifear el o gga
g3, dfe Iad difsdl @elifdr § affygaa dfasa @b
Sufterfa srft o 7 aiffgea s &1 A 989+ U |

184. 08l 39 919 @ SR Hsl & f& "Hear @
HY UfSeEe wHUl (IEY) YUY & UG Y DI o o
| H=1 39 910 @1 A-®dRI Agl 3 & f&d/® 30,10 /2020
DI Tfseqa gl (98%) Y9 U9 Oiedr 2ifdar emi |3
Bty gl 24 d-e U¥ gevey foar or |

217. TR B BT H UNgd U9 |igd Afeod
— UuH fe@meR gy o4 U 9dd U9 gisd @ difsar
faetfdar faqi® 21./10/2020 8§ <if ¥4 fowg w81 3. 98



T AT s BT T WHR fHaT | 98 Hem 9 2
ﬁiﬁﬂﬂﬂ’rﬁaﬁrﬁaﬁﬂﬁﬂwm/m/zmu i Afrgea

T G SiA®HN] dichield deddl 21eiie did 2ifdhar wHml
< WiSar @f fear o, 98 TFeN 3% W GaRT [al fear
AT o UG d B Iad SIHDHRT &ET YR 2ga-l o
@l feur o | AeedY 2o e 2ifear =t gwr Aifsar
Dl $IH B A Uscel 59 UHUT & G99 H Dlg oll-HdNI
e A8l ol off | 59 USveT H ydl — 59 @ areEr J49
sifepar oM@l degdt @7 fad==r @ I8 Sa®RN Jel ol
off | ael g9 ¥re A8l © o fora g dieadr aifear
I 9 34 U9 Sld § Rares 99H Hifsar @ a0
ud b 91, 99 95y § 9T e die H Iulerd e

aar gEdl ek WY Heedd, sifuyferd sefae 0
Sufterlg & | H9 fedie 21 /10/2020 & feq®
30,/10 /2020 @ &1 &l H gdHxol o f[Ada-r & Gay
7 AEsr 2 oEq ged, afafRea gfer erfleas w9
il HIegyl arrsiie e ifdar IHl I A8 o off |
q% Dol 9ol o b Iaa @™y d goxer o Gaa-r 4
Gl Y81 & | 3dd fe-did 30 /10,2020 ¥ d<fta qifsar
T gferg @glad 8 W¥9R &1 & | Saad difsal
faafdsT 7 o@q deo aifafaa gfer orfiers & 98 @sr
faa afigea dfcs gdie © | Saa difsar fdafdT i
SuRerd v gfer sy Sufader® el fasm &, aon
<l 3 gfery SHan SuRerd @, 9% § afel Al usdard
qr &l §_ |

272. # gy 81 a1 aoar fb 2 W=
F@@Qﬂ@‘ﬁ ﬁﬁaﬁﬁnmﬁrﬁmsﬂmﬁim



DI g TSl v @© g9y d aHarT Hifsar @ foa
AR W fear ™ | #9 o9+T fad=ar @ SRE SIRT
s vl @ A o 9Err 981 far or safev g9
SUD AEsd O 7 Usfeim ar o= ois kA &
fHd o & SIeR) Ael fAelr off |
10. One more police official Ashwini Rathod, Inspector, who has
been examined as Court Witness-2, has also disclosed the part
played by Smt. Ankita Sharma and the relevant paragraphs i.e.
paragraph no. 28, 29, 30, 38, 49, 58, 61, 63, 64 and 67 are quoted
herein below:—
“28.9% Ha-l Hal & [ A% acay 2020 H AT NG
Al @ Givgdl @ 9q ¥ STl sifdar vl gawer off |
T 3ol A8 9ar gdar & Saa e & 2hacr sifdar
AT AT 26T did 2T off 2reqar A8 | 59 UST @
e & fad==r @ g9y o 2 sifdar s=t & #39
His AF®HN fadi®d 21 /10 /2020 HT Y& Al oI off |
fei® 21,/10 /2020 D Td BT 59 YD §i fAda41 @l
SFGR - it 2ifear smf &1 < off, Yaa &er &
XY & HEgH 9 WS & o | 99 wHg Sl
affear wmt o {91 U1 A8 gar o 6 59 9@Heer @i
fad=-1 T ISR S 98d 4 ©, Wd: $al [d 59 dee
TH R gRT DRI & T, S8 59 O @ A& §
ggel X Udl o 47 Hal, J -80 9l 9ol |

29. I3l 59 91 @ WHeRl A8 ' & k9
22 /10,/2020 BT S H oI aGlle dld SIol oy
SuURYT g2, 39 989y fadid 21 /10 /2020 &7 Aqd I
of{T 2Melle dld # 2NHdr 2ifdar @i vd g ardi— 24
@ Yol Raicy Sulkyr gy o 2feyar =81 |

IS 39 910 @ STHeN A8 8 6 59
aﬁﬁéﬂmﬁwﬁmmmﬁﬁaﬁ%ﬁ
24 & gol U DI DIy TEHR f@ar © a1 =47 |

1

:

38. 59 YHIUT &I fAda-T &1 SHael
21 /10 /2020 ®I Wogdl zifdar @] &1 Ug= @
Qﬁﬂwﬁﬁmﬁﬂaﬁmﬂwmﬁrﬂﬁaﬂwmw
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wroXInA 41 1 =T I e I YA SGl S A Yol
gv diggdt sl eifdar el ofiw ensdrRil — 24 <o
d9a @ Rl o1 8 SulRed o a1yar Ja |

49, S 97U @ fadadr @ SR o9ET A6 did
YEYR &1 dioadl sl aifddar emt ot | 98 ®sAr wdl
T & gfe sl oifdar smi o= anee Al &1 aRs
AfHN o, sHfei 59 UHIUT & 99Ul HREE S
feesr-fcer @@ @1 or <@ o | g8 weqr dol © B
DRl & wey H foilRag S=wiRAar o s9R g/
Hroady st vt &1 < o1 <€) off | U HeAr 99l ©



:

f droadt sl st © gRr wH9gvr gikidess ©
A foflga fAder &0 w9 & | 98 &81 98 © f& 39
<l @& grRT S el dieadl & e uv fR[dgEr
HRdBl @ off Y8l ofl, wWa @el & o a9g g
42 ST Uae @1 ga-r dieadl sier d &
ﬁﬁ.ﬂﬂﬁ?ﬁﬂﬁmﬁmﬁﬂﬁ?ﬁl

qg Dol TGl o b Yo & f[ad=-r oriars!
ﬂ‘iaﬂﬂa—qﬁﬁﬂﬁim/m/zuzu @I 14220 99 H, =9



ANED & gRI ol =T o, I9d Pis T F9ier gl a8
e o, 2@ aeh wsar & f& faai® 09,/12,/2020 @1
dogdy srone die sifear @t @ diffas ancer 9w R
suaqe Al @ ey 9 W 31RE W T o1, 9@
fFa WM ugad WY Yelw N YA g @
gul-ifiegrs Rgur] @3 ¢d o9 e qd 9 81 gl &
o e v 9uffgg 9 3N & B ® dorgl 9Y

96 HAEd Us ffem o, gfd S9ad "o I 9rEm
Yoliel TN MAYE & & J 81 & dNu A0H eriars)
AT = Vo= N gRI & T4, fSrasT Seoid 9H1 =
ol TN YAYY & JoEEal 9iel & 30, fadie
09,12 /2020 § <o & |

67. a8 deAl el & & aRidl gdae= Al @6l
Ul & foY Wols TR UEyY S Sl SN Aedr
sffeear ot &1 Hiffae amdwr o1, g wel & aOrl
BB DN D °NT 161 TUE BT DA dT =1 |°
11. After the evidence of the prosecution is over before the Court,
the statement of the accused is recorded and this right is confirmed
upon an accused according to the provision of Section 313 of Cr. P.C.
After recording of the statement under Section 313 of Cr. P.C., the
stage of defence evidence of an accused starts. The courts must grant
the accused an opportunity to produce any evidence to defend his case.
This defence can be oral and documented evidence, this includes any
witness that the defendant might be bound to produce before the
Court. However, the burden of proof lies upon the prosecution;
therefore, it becomes obligatory on the part of the accused to rebut the
evidence adduced by the prosecution against him. Therefore, it cannot
be said that the application was not moved by the petitioner under
Section 311 of Cr. P.C. at the appropriate stage.

12. Section 313 of Cr. P.C. provides for examination of accused. It
reads as under:—

"313. Power to examine the accused. - (1) In every inquiry or
trial, for the purpose of enabling the accused personally to explain
any circumstances appearing in the evidence against him, the Court

(a) may at any stage, without previously warning the accused put
such questions to him as the Court considers necessary;

(b) shall after the witnesses for the prosecution have been
examined and before he is called on for his defence gquestion
him generally on the case:

Provided that in a summons-case where the Court has dispensed

with the personal attendance of the accused, it may also dispense
with his examination under clause (b).



(2) No oath shall be administered to the accused when he is
examined under sub-section (1).

(3) The accused shall not render himself liable to punishment by
refusing to answer such questions, or by giving false answers to
them.

(4) The answers given by the accused may be taken into
consideration in such inquiry or trial, and put in evidence for or
against him in any other inquiry into, or trial for, any other offence
which such answer may tend to show he has committed.

(5) The Court may take help of Prosecutor and Defence Counsel in
preparing relevant questions which are to be put to the accused and
the Court may permit filing of written statement by the accused as
sufficient compliance of this section.”

13. Section 313 of Cr. P.C. has given ample power to the Court to
summon any person as a witness at any stage of inquiry, trial or other
proceeding. The power is not confined to any particular class or person,
if the conditions provided under Section 311 of Cr. P.C. are satisfied the
court can call a witness not only on the motion of either the prosecution
or the defence but also it can be called by the Court itself. The
conditions enumerated in Section 311 of Cr. P.C. are that the evidence
should be essential to the just decision of the case.

14. While dealing with the issue of Section 311 of Cr. P.C., the
Hon'ble Supreme Court in the matter of Rajaram Prasad Yadav v. State
of Bihar, AIR 2013 SCW 4179, held as under:—

"23. From a conspectus consideration of the above decisions,
while dealing with an application under Section 311 Cr. P.C., read
along with Section 138 of the Evidence Act, we feel the following
principles will have to be borne in mind by the Courts:

a) Whether the Court is right in thinking that the new evidence is
needed by it? Whether the evidence sought to be led in under
Section 311 is noted by the Court for a just decision of a case?

b) The exercise of the widest discretionary power under section
311, Cr. P.C., should ensure that the 1 AIR 2013 SCW 4179 5
judgment should not be rendered on inchoate, inconclusive
speculative presentation of facts, as thereby the ends of justice
would be defeated.

c) If evidence of any witness appears to the Court to be essential
to the just decision of the case, it is the power of the Court to
summon and examine or recall and reexamine any such
person.

d) The exercise of power under section 311, Cr. P.C., should be
resorted to only with the object of finding out the truth or
obtaining proper proof for such facts, which will lead to a just



and correct decision of the case.

e) The exercise of the said power cannot be dubbed as filling in a
lacuna in a prosecution case, unless the facts and
circumstances of the case make it apparent that the exercise of
power by the Court would result in causing serious prejudice to
the accused, resulting in miscarriage of justice.

f) The wide discretionary power should be exercised judiciously
and not arbitrarily.

g) The Court must satisfy itself that it was in every respect
essential to examine such a witness or to recall him for further
examination in order to arrive at a just decision of the case.

h) The object of section 311, Cr. P.C., simultaneously imposes a
duty on the Court to determine the truth and to render a just
decision.

i) The Court arrives at the conclusion that additional evidence is
necessary, not because it would be impossible to pronounce
the judgment without it, but because there would be a failure
of justice without such evidence being considered.

Jj) Exigency of the situation, fair play and good sense should be
the safeguard, while exercising the discretion. The Court should
bear in mind that no party in a trial can be foreclosed from
correcting errors and that if proper evidence was not adduced
or a relevant material was not brought on record due to any
inadvertence, the Court should be magnanimous in permitting
such mistakes to be rectified.

k) The Court should be conscious of the position that after all the
trial is basically for the prisoners 6 and the Court should afford
an opportunity to them in the fairest manner possible. In that
parity of reasoning, it would be safe to err in favour of the
accused getting an opportunity rather than protecting the
prosecution against possible prejudice at the cost of the
accused. The Court should bear in mind that improper or
capricious exercise of such a discretionary power, may lead to
undesirable results.

/) The additional evidence must not be received as a disguise or to
change the nature of the case against any of the party.

m) The power must be exercised keeping in mind that the
evidence that is likely to be tendered, would be germane to the
issue involved and also ensure that an opportunity of rebuttal
is given to the other party.

n) The power under section 311 Cr. P.C., must therefore, be
invoked by the Court only in order to meet the ends of justice
for strong and valid reasons and the same must be exercised



with care, caution and circumspection. The Court should bear in

mind that fair trial entails the interest of the accused, the

victim and the society and, therefore, the grant of fair and

proper opportunities to the persons concerned, must be

ensured being a constitutional goal, as well as a human right.”

15. In Sarju alias Ramu (supra), the Hon'ble Supreme Court in
paragraph No. 15 and 16 held as under:—

"15. The statement of DW 1, Smt. Kusum Devi, the wife of the
appellant that they had been sitting near the gate of the
Superintendent of Police at Barabanki had not been denied or
disputed. The fact that an application as also a telegram had been
sent has also not been denied or disputed. In a case of this nature,
at least, for fair investigation, if not the prosecution, the learned
Special Judge himself should have exercised his jurisdiction under
Section 311 of the Code of Criminal Procedure. He should have called
the Superintendent of Police and recorded his statement; he could
have also called for the original telegram from the Superintendent of
Police and recorded his statement; he could have also called for the
original telegram from the Superintendent of Police's office or even
from the post office.

16. In a case under the NDPS Act, particularly where such serious
allegations are made against the police officials, recovery of
contraband in presence of the independent witness assumes
significance. (See Ritesh Chakarvarti v. State of M.P., (2007) 1 SCC
(Cri) 744)”

16. In N. Seenivasagan (supra), the Hon'ble Supreme Court in
paragraph No. 12 and 13 observed thus:—

“"12. In our view, having due regard to the nature and ambit of
Section 311 of the CrPC, it was appropriate and proper that the
applications filed by the prosecution ought to have been allowed.
Section 311 provides that any court may, at any stage of any
inquiry, trial or other proceedings under CrPC, summon any person
as a witness, or examine any person in attendance, though not
summoned as a witness, or recall and re-examine any person already
examined and the Court shall summon and examine or recall and re-
examine any such person “if his evidence appears to it to be
essential to the just decision of the case”. The true test, therefore, is
whether it appears to the Court that the evidence of such person
who is sought to be recalled is essential to the just decision of the
case.

13. In Manju Devi v. State of Rajasthan, (2019) 6 SCC 203, a two
-Judge Bench of this Court noted that an application under Section
311 could not be rejected on the sole ground that the case had been
pending for an inordinate amount of time (ten years there). Rather,



it noted than : (SCC p. 209, para 13)

"13. ... the length/duration of a case cannot displace the basic
requirement of ensuring the just decision after taking all the
necessary and material evidence on record. In other words, the
age of a case, by itself, cannot be decisive of the matter when a
prayer is made for examination of a material witness”.

Speaking for the Court, Dinesh Maheshwari J, expounded on the
principles underlying Section 311 in the following terms. (Manju Devi
case, SCC pp. 207-08, para 10)

"10. It needs hardly any emphasis that the discretionary
powers like those under Section 311 CrPC are essentially intended
to ensure that every necessary and appropriate measure is taken
by the Court to keep the record straight and to clear any
ambiguity insofar as the evidence is concerned as also to ensure
that no prejudice is caused to anyone. The principles underlying
Section 311 CrPC and amplitude of the powers of the court
thereunder have been explained by this Court in several decisions.
In Natasha Singh v. CBI, (2013) 5 SCC 741, though the
application for examination of witnesses was filed by the accused
but, on the principles relating to the exercise of powers under
Section 311, this Court observed, inter alia, as under: (Natasha
Singh case, SCC pp. 746 & 748-49, paras 8 & 15)

'8. Section 311 CrPC empowers the court to summon a material
witness, or to examine a person present at “any stage” of “any
enquiry”, or “trial”, or “any other proceedings” under Cr. P.C., or
to summon any person as a witness, or to recall and re-examine
any person who has already been examined if his evidence
appears to it, to be essential to the arrival of a just decision of the
case. Undoubtedly, CrPC has conferred a very wide discretionary
power upon the court in this respect but such a discretion is to be
exercised judiciously and not arbitrarily. The power of the court in
this context is very wide, and in exercise of the same, it may
summon any person as a witness at any stage of the trial, or other
proceedings. The court is competent to exercise such power even
suo motu if no such application has been filed by either of the
parties. However, the court must satisfy itself, that it was in fact
essential to examine such a witness, or to recall him for further

examination in order to arrive at a just decision of the case.
% % %

15. The scope and object of the provision is to enable the court
to determine the truth and to render a just decision after
discovering all relevant facts and obtaining proper proof of such
facts, to arrive at a just decision of the case. Power must be



exercised judiciously and not capriciously or arbitrarily, as any
improper or capricious exercise of such power may lead to
undesirable results. An application under Section 311 CrPC must
not be allowed only to fill up a lacuna in the case of the
prosecution, or of the defense, or to the disadvantage of the
accused, or to cause serious prejudice to the defence of the
accused, or to give an unfair advantage to the opposite party.
Further, the additional evidence must not be received as a
disguise for retrial, or to change the nature of the case against
either of the parties. Such a power must be exercised, provided
that the evidence that is likely to be tendered by a witness, is
germane to the issue involved. An opportunity of rebuttal
however, must be given to the other party. The power conferred
under Section 311 CrPC must therefore, be invoked by the court
only in order to meet the ends of justice, for strong and valid
reasons, and the same must be exercised with great caution and
circumspection. The very use of words such as "“any court”, “at
any stage”, or “or any enquiry, trial or other proceedings”, “any
person” and “any such person” clearly spells out that the
provisions of this section have been expressed in the widest
possible terms, and do not limit the discretion of the court in any
way There is thus no escape if the fresh evidence to be obtained is
essential to the just decision of the case. The determinative factor
should therefore be, whether the summoning/recalling of the said
witness is in fact, essential to the just decision of the case.””
(emphasis in original)
17. In Godrej Pacific Tech. Limited (supra), the Hon'ble Supreme
Court in para - 06 held as under:—
"6. "26. In this context, reference may be made to Section 311 of
the Criminal Procedure Code which reads as follows:

'‘311. Power to summon material witness, or examine person
present-Any court may at any stage of any inquiry, trial or other
proceeding under this Code, summon any person as a witness, or
examine any person in attendance, though not summoned as a
witness, or recall and re-examine any person already examined;
and the court shall summon and examine or recall and re-examine
any such person if his evidence appears to it to be essential to the
just decision of the case.’

The section is manifestly in two parts. Whereas the word used
in the first part is 'may’, the second part uses shall’. In
consequence, the first part gives purely discretionary authority to
a criminal court and enables it at any stage of an enquiry, trial or
proceeding under the Code (a) to summon anyone as a witness,
or (b) to examine any person present in the court, or (c) to recall



and re-examine any person whose evidence has already been
recorded. On the other hand, the second part is mandatory and
compels the court to take any of the aforementioned steps if the
new evidence appears to it essential to the just decision of the
case. This is a supplementary provision enabling, and in certain
circumstances imposing on the court the duty of examining a
material witness who would not be otherwise brought before it. It
is couched in the widest possible terms and calls for no limitation,
either with regard to the stage at which the powers of the court
should be exercised, or with regard to the manner in which it
should be exercised. It is not only the prerogative but also the
plain duty of a court to examine such of those witnesses as it
considers absolutely necessary for doing justice between the State
and the subject. There is a duty cast upon the court to arrive at
the truth by all lawful means and one of such means is the
examination of witnesses of its own accord when for certain
obvious reasons either party is not prepared to call withesses who
are known to be in a position to speak important relevant facts.

27. The object underlying Section 311 of the Code is that there
may not be failure of justice on account of mistake of either party
in bringing the valuable evidence on record or leaving ambiguity
in the statements of the witnesses examined from either side. The
determinative factor is whether it is essential to the just decision
of the case. The section is not limited only for the benefit of the
accused, and it will not be an improper exercise of the powers of
the court to summon a witness under the section merely because
the evidence supports the case of the prosecution and not that of
the accused. The section is a general section which applies to all
proceedings, enquiries and trials under the Code and empowers
the Magistrate to issue summons to any witness at any stage of
such proceedings, trial or enquiry. In Section 311 the significant
expression that occurs is ‘at any stage of any inquiry or trial or
other proceedings under this Code’. It is, however, to be borne in
mind that whereas the section confers a very wide power on the
court on summoning witnesses, the discretion conferred is to be
exercised judiciously as the wider the power the greater is the
necessity for application of judicial mind.

28. As indicated above, the section is wholly discretionary. The
second part of it imposes upon the Magistrate an obligation : it is,
that the court shall summon and examine all persons whose
evidence appears to be essential to the just decision of the case.
It is a cardinal rule in the law of evidence that the best available
evidence should be brought before the court. Sections 60, 64 and
91 of the Evidence Act, 1872 (in short 'the Evidence Act’) are



based on this rule. The court is not empowered under the
provisions of the Code to compel either the prosecution or the
defence to examine any particular witness or witnesses on their
side. This must be left to the parties. But in weighing the
evidence, the court can take note of the fact that the best
available evidence has not been given, and can draw an adverse
inference. The court will often have to depend on intercepted
allegations made by the parties, or on inconclusive inference from
facts elicited in the evidence. In such cases, the court has to act
under the second part of the section. Sometimes the examination
of witnesses as directed by the court may result in what is
thought to be 'filing of loopholes’. That is purely a subsidiary
factor and cannot be taken into account. Whether the new
evidence is essential or not must of course depend on the facts of
each case, and has to be determined by the Presiding Judge.

29. The object of Section 311 is to bring on record evidence not
only from the point of view of the accused and the prosecution but
also from the point of view of the orderly society. If a witness
called by the court gives evidence against the complainant he
should be allowed an opportunity to cross-examine. The right to
cross-examine a witness who is called by a court arises not under
the provisions of Section 311, but under the Evidence Act which
gives a party the right to cross-examine a witness who is not his
own witness. Since a witness summoned by the court could not
be termed a witness of any particular party the court should give
the right of cross-examination to the complainant. These aspects
were highlighted in Jamatraj Kewalji Govani v. State of
Maharashtra, AIR 1968 SC 1/8.”

The above position was highlighted in Zahira Habibullah Sheikh
(5) v. State of Gujarat (2006) 3 SCC 374. SCC pp. 391-93, paras
26-29.

18. Now coming to the facts of the present case in light of
judgments passed by the Hon'ble Supreme Court, it appears that the
petitioner moved an application under Section 311 of Cr. P.C. for
summoning and examining Smt. Ankita Sharma, CSP, as a court
witness on the ground that she had played an active role in the
investigation of the case. The witnesses PW-13 namely Priyesh John,
Sub-Inspector and court witness-2 namely Ashwini Rathod, Inspector,
have categorically stated that there was involvement of Smt. Ankita
Sharma, CSP, in the investigation and the petitioner was interrogated
by the said Officer. The evidence of such a witness appears to be
essential for the just decision of the case and it has been satisfied that
it was essential to examine such a witness to arrive at a just decision of
the case. The learned trial Court ought to have exercised the powers



given under Section 311 of Cr. P.C. by allowing the application. In the
circumstances of the present case, in the interest of justice, the witnhess
may be allowed to be examined by calling said witness.

19. As a result, following the principles as laid down by the Hon'ble
Supreme Court in the above-referred judgments, I am inclined to allow
the application moved by the petitioner under Section 311 of Cr. P.C.
Accordingly, it is ordered that the impugned order dated 13.06.2023
passed by the Special Judge, (NDPS) Raipur (C.G.) in Special Case No.
87/2020 is hereby set aside. The application under Section 311 of Cr.
P.C. moved by the petitioner is allowed. The witness namely Smt.
Ankita Sharma, the then CSP, Police Station Azad Chowk, Raipur is
allowed to be called as a witness so that the petitioner may get the
liberty to examine and elicit the truth even by cross-examination after
the chief.

20. With the aforesaid observation(s), this petition stands disposed
of.
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